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* O the Ninth Circuit, sitting by designation.

WALLACE, Circuit Judge. Mauser appeals fromthe district

court’s summary judgnment for Raytheon Conpany Pension Plan for

Sal ari ed Enpl oyees and Rayt heon Conpany (together, Raytheon) as to
his claims that (1) Raytheon arbitrarily and capriciously denied him
pensi on benefits; (2) Raytheon should be estopped from denying him
benefits; and (3) Raytheon violated its fiduciary obligations under

t he Enpl oyee Retirenent Income Security Act of 1974 (ERI SA), 29
U.S.C. 88 1001 et seq. Mauser also contests the renedy and
attorneys’ fees awarded by the district court after trial on his
fourth claim which alleged that he detrinmentally relied on a

m sl eadi ng summary pl an description. Finally, Mauser asserts that
the district court abused its discretion when, after trial, it did
not all ow Mauser to amend his conplaint in order to bring a claimfor
statutory penalties under ERISA. In its cross-appeal, Raytheon
argues that the district court erred in denying Raytheon’s notion for
sunmary judgnment as to Mauser’s claimof reliance on an inadequate
sunmary pl an description and in hol ding agai nst Raytheon on that
claimat trial. The district court had jurisdiction under 29 U.S.C.
8§ 1132(e) and 28 U.S.C. 8§ 1331. We have jurisdiction pursuant to 28
US C 8§ 1291. W affirmin part and reverse in part.



Mauser’s first stint of enployment for Raytheon began in
Sept enber 1966 and ended on February 29, 1980. During this period,
Mauser becane conpletely vested in Raytheon’s contributory defined
benefit plan, which, at that tinme, calcul ated benefits using a
participant’s career average salary. After Mauser |eft Raytheon in
1980, he received a letter explaining his pension benefit: at age 65,
he woul d receive $453.17 per nmonth or, if he withdrew his
contributions, $243.09 per nonth. Mauser withdrew his contributions
by an application dated August 30, 1982.

Effective January 1, 1981, Raytheon made its plan non-
contri butory and changed its benefits fornula to one based on a
participant’s final average salary, thereby significantly increasing
retirenent benefits for eligible enployees. The plan was renaned
“Rayt heon Conpany Pension Plan for Sal ari ed Enpl oyees” (Plan). Under
the terms of the Plan, the new fornula did not apply to Mauser
because he was not an active enpl oyee on Decenber 31, 1980, and did
not fall within one of the exceptions.

During 1987, Mauser |earned fromcurrent and former
Rayt heon enpl oyees of the favorable change to Raytheon’s pension
benefit formula. Wth this information in m nd, Mauser states that
he turned down a job at Westinghouse Conpany during February 1988,
and in April 1988 he applied to Raytheon. Upon his re-hire at

Rayt heon, he received a copy of the current summary plan description
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(Pllan Summary) which contained the follow ng section:

If you | eave Raytheon and |ater return

[I]f you | eave the conpany and are away | onger than 12
nont hs, you won't receive credit for the time you were
away. Whether the service you had before you left will be
count ed depends on whet her or not you were vested when you
left, and on the length of tinme you were gone.
It will be counted when you have conpl eted a year of
service after you return if any of the follow ng applies:
1. You were vested when you | eft
2. Your time away is |l ess than the service you had
before you | eft
3. You |l eft after 1/1/85, and your tinme away is
| ess than five years.

The district court found that Mauser read this statenment and believed
that his pre-1981 years of service would be taken into account when
his pension was cal cul ated under the new, final average salary
formul a.

Mauser asserts that in reliance on his reading of the Plan
Sunmary, he “rejected a nore lucrative offer of enploynment with
West i nghouse Conpany, made i nprovenents on his honme, provided his
daughter a |l avish wedding, did not nake alternate or additional
retirenment inconme plans, agreed his wife did not need to obtain
enpl oynment with a prom se of future pension benefits, and remained in

the enpl oy of Raytheon.™



I n 1990, Mauser received a personal statenent of benefits
from Rayt heon; he realized that it did not include any credit for his
pre-1981 years of service. Mauser orally requested a corrected
statenment, which he did not receive. However, Mauser did not nmake
clear to Raytheon his belief that his prior years of service would be
included in calculating his benefits. The benefits statenments from
1991 through 1994 all failed to include credit for pre-1981 service,
and Mauser continued, unsuccessfully, to nake verbal requests for a
corrected statenment. Beginning in Novenber of 1994, Mauser made a
nore intense, witten effort to ascertain the scope of his benefits.
Early in 1995 Raytheon informed Mauser that his pre-1981 years of
service would not be used in calculating his pension. Muser then
hired an attorney and has consistently nmaintained that he is entitled
to a calculation of benefits under the new fornula that takes into
account both his first and second periods of enploynment with
Rayt heon.

Mauser brought four claims against Raytheon. First, he
al |l eged that Raytheon’s adm nistration of benefits was arbitrary and
capricious because Raytheon had granted credit to one enpl oyee for
his pre-1981 years of service. (This claimalso included
al l egati ons, not raised on appeal, that Raytheon had arbitrarily and
capriciously msinterpreted the Plan.) Next, Mauser alleged that

Rayt heon shoul d be estopped from denying himcredit for his pre-1981
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years of service because Raytheon had purposefully m srepresented its
position regarding break-in-service enpl oyees (estoppel claim. 1In
addi ti on, Mauser’s conplaint asserted that Raytheon’s actions
anounted to a breach of its fiduciary duty under ERISA (fiduciary
duty claim. These three clains —capricious denial, estoppel, and
fiduciary duty —were resolved in Raytheon’s favor on its notion for

summary judgment. See Mauser v. Raytheon Co. Pension Plan for

Sal ari ed Enpl oyees, 31 F. Supp.2d 168 (D. Mass. 1998).

A bench trial was held on Mauser’s final claimthat
Rayt heon’s Pl an Summary vi ol ated ERI SA' s di scl osure requirenents.
The district court concluded that the Plan Summary was i nadequate and
that there was “sone” “thin” reliance. It held that Mauser would be
al l owed to redeposit his withdrawn contributions; however, the new
formula woul d not be applied to include the pre-1981 years of
service. Mauser requested attorneys’ fees in the anmobunt of $156, 201,
but the court, after taking into account various factors, awarded
only $35,000 in fees. After trial, Mauser asked the district court
to allow himto anmend his conplaint to include a claimfor statutory
penal ti es agai nst Raytheon for refusing to provide benefit
information in violation of 29 U S.C. 81132(c). The district court
denied this request to anend.

Il

At the heart of this appeal is Mauser’s claimthat
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Rayt heon is bound by the Plan Summary to credit his pre-1981 years of
service under its favorable, final average salary fornmula. One of

ERI SA’"s civil enforcenent provisions provides that a participant nay
bring an action “(A) to enjoin any act or practice which violates any
provi sion of this subchapter . . . or (B) to obtain other appropriate
equitable relief (i) to redress such violations or (ii) to enforce
any provisions of this subchapter or the ternms of the plan.” 29

US C 8 1132(a)(3). Mauser asserts that he is entitled to “other
appropriate equitable relief” because the Plan Summary vi ol at ed

ERI SA’ s di scl osure provision, which provides:

(a) A summary plan description of any enployee benefit

pl an shall be furnished to participants and beneficiaries
The summary pl an description shall include the

i nformation described in subsection (b) of this section,

shall be witten in a manner cal cul ated to be understood

by the average plan participant, and shall be sufficiently

accurate and conmprehensive to reasonably apprise such

partici pants and beneficiaries of their rights and

obl i gati ons under the plan.

(b) The summary plan description shall contain the

following information: . . . the plan's requirenents

respecting eligibility for participation and benefits;
ci rcunmstances which may result in disqualification,

ineligibility, or denial or |oss of benefits .



29 U.S.C. 8 1022; see ovoni v. Bricklayers, Masons and Pl asterers

Int’l Union of Am, Local No. 5 Pension Fund, 732 F.2d 250, 252 (1st
Cir. 1984). W have recognized that a Plan Summary that viol ates
this provision will be binding on a plan adm nistrator. However, we
have al so held, drawing on conmon | aw principles of estoppel, that
such relief is only appropriate if the participant denonstrates
significant or reasonable reliance on the Plan Summary. Bachel der v.

Communi cations Satellite Corp., 837 F.2d 519, 523 (1st Cir. 1988).

It is not enough to show a “mere expectation” that certain benefits
will materialize; action nust have been taken in reliance on
reasonabl e expectations formed after reading the Plan Sunmary. See
id. at 523 n. 6.

Rayt heon asserts both that the Plan Sunmary di d not
violate ERI SA’s disclosure provision and that Mauser has failed to
show significant or reasonable reliance on the Plan Summary.

A.

In its cross-appeal, Raytheon argues that the district
court erred in denying its notion for sunmmary judgnment as to Mauser’s
claimof reliance on an all eged i nadequate Plan Summary. Raytheon
contends that Mauser failed to show any acts taken in reasonable
reliance on the Plan Sunmary because he stipul ated that he had “no
menory one way or the other whether he read the [Plan Sunmary] at the

time of being rehired” by Raytheon. This stipulation was entered
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into the day before the district court denied summary judgnment.

VWil e we agree that Mauser could not denonstrate the requisite |evel
of reliance if he did not read the Plan Summary at the tine of his
re-hire, we are bound by the principle that “[o]rdinarily, the denial

of summary judgnment is not appeal able. Acevedo-Garcia v. Vera-

Monroig, 204 F.3d 1, 7 (1st Cir. 2000). “An order denying summary
judgnment typically does not nerge into the final judgnment and
therefore is not an i ndependently appeal able event if the case

t hereafter proceeds to trial.” lacobucci v. Boulter, 193 F.3d 14, 22

(1st Cir. 1999); see also Lama v. Borras, 16 F.3d 473, 476 n. 5 (1st
Cir. 1994). Thus, to be preserved for review, a denial of summary
j udgnment nust be perfected by making a notion for judgnent as a

matter of |law at the close of the evidence. East ern Mount ai n

Platform Tennis, Inc. v. Sherwin-Wllians Co., Inc., 40 F.3d 492, 497

(1st Cir. 1994). Here, because no such notion was nmade, we nay not
address the nmerits of this claim
B

Rayt heon al so argues that the district court erred in
entering judgnment in favor of Mauser. The district court’s factual

findings are reviewed for clear error. Roman v. Mietta Const.,

Inc., 147 F.3d 71, 74 (1st Cir. 1998). W review de novo the
district court’s determ nation as to the governing | egal rules and

its application of those rules to the facts. [d.; Reich v. John
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Alden Life Ins. Co., 126 F.3d 1, 6 (1st Cir. 1997).

The district court found that Mauser denonstrated
sufficient reliance to nerit a remedy, even though it characterized
the reliance as being “thin.” 1In reviewing the record of the bench
trial, we observe that the court only made two findings in support of
its ultimte conclusion. First, the district court found that Mauser
did read the Plan Summary upon his re-hire and believed that his pre-
1981 years of service would be counted under the new fornula.
Second, the court found that Mauser heard “through the grapevine from
present and former Raytheon enpl oyees” about Raytheon’s inproved
pensi on benefit plan and that “one of the reasons he did not go with
West i nghouse, who had offered hima slightly better plan, was that he
hoped . . . and expected that his pension plan from Rayt heon woul d be
sweeter than that he would get from Westinghouse for whom he had no
prior period of enploynent.”

We need not address whether the district court's findings
of fact were clearly erroneous in |ight of Mauser's stipul ation.
Rat her, we hold that the district court incorrectly applied the |aw
to the facts found in reaching its conclusion. There is no evidence
t hat Mauser significantly or reasonably relied on the Plan Summary.
First, even if Mauser did actually read the Plan Sunmary at the tine
of his re-hire, the nmere form ng of an expectation as to benefits is

not enough. There nust be sonme neasurable prejudice to Mauser.
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Bachel der, 837 F.2d at 523 & n.6. Likew se, Mauser’s decision not to
take the nore lucrative job with Westinghouse cannot constitute
reliance on the Plan Sunmary because the trial court found that he
rejected this job opportunity on the basis of runors he had heard
fromformer and current Raytheon enployees. |In fact, the district
record reveal s that Mauser rejected the job offer at Westinghouse

bef ore he had even applied to Raytheon.

As to the other acts —inprovenents to his home, | avish

weddi ng for his daughter, failure to nake alternate retirenment plans,
his wife s enploynent decisions—effered by Mauser to show reliance,
the district court stated, “VWhile | believe M. Mauser’s testinony
about his financial affairs, the paying for his child s wedding, | do
not find that they constitute any detrinental reliance here.
There appears to have been no detail ed financial planning done until
he had the advice of counsel.” The court’s finding that Mauser did
not act until after he was advised by an attorney of his | egal
options is not clearly erroneous on the record before us. W also
poi nt out that as early as 1990, Mauser becanme aware, after receiving
hi s annual statenent of benefits, that he m ght not be receiving
credit under the new fornula for his pre-1981 years of service. Any
reliance after that point would have been unreasonabl e.

Therefore, we reverse the trial court’s decision to

provide a renmedy to Mauser based on his assertions that he relied on
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an i nadequate Plan Summary. Because we hold that the record at trial
fails to denonstrate significant or reasonable reliance, we need not
address Raytheon’s argunents regardi ng the adequacy of the Plan
Sunmmary. As Mauser did not prevail, we vacate the award of
attorneys' fees.
11

Mauser appeals fromthe district court’s sunmary judgnent
in favor of Raytheon as to his capricious denial, estoppel, and
fiduciary duty clains. We review a summary judgnent de novo,
“construing the record in the |ight nost favorable to the nonnovant
and resolving all reasonable inferences in that party's favor.”

Landr au- Ronmero v. Banco Popul ar De Puerto Rico, 212 F.3d 607, 611

(1st Cir. 2000). Summary judgnment is appropriate if “the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no genuine
issue as to any material fact and the noving party is entitled to
judgnent as a matter of law.” Fed. R Civ. P. 56(c).
A.

Mauser all eges that Raytheon adm nistered its Plan
arbitrarily and capriciously when it refused to credit his pre-1981
years of service under the final average salary fornmula. See

Firestone Tire & Rubber Co. v. Bruch, 489 U S. 101, 114-15 (1989)

(hol ding that where the plan adm ni strator has discretionary
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authority to deternmne eligibility for benefits, the admnistrator’s
deci sion not to award benefits will be reversed only if it is
“arbitrary and capricious”). In support of his claim Mauser points
to the fact that Raytheon credited the pre-1981 years of service of
Lawr ence Lavall ee, an enpl oyee who, |ike Mauser, |left Raytheon before
it inplemented the new benefits fornula and | ater returned after a
| engt hy break in service. However, the undi sputed evidence before
the district court showed (1) that Lavallee was paid with respect to
the pre-1981 years of service out of conpany assets and not Pl an
assets, (2) that Lavallee said he had expressly negotiated for this
favorable treatnment as a condition of his re-enploynment with
Rayt heon, and (3) that it was only after Lavallee nade this claim
known to Raytheon that he received credit for the pre-1981 years of
service.

Mauser asserts that “a material question of fact exists
whet her Laval |l ee had such an agreenent or was sinply provided a
generous interpretation of the plan based upon his |ong standing
relationship with soneone very high in the Raytheon hierarchy.”
However, resolving whether there was an actual agreenent between
Laval | ee and Rayt heon or whether Lavallee s assertions sinply fell on
friendly ears is not material to Mauser’s claimthat Raytheon

adm nistered its plan arbitrarily and capriciously. See Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 248 (1986) (“Only disputes over
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facts that m ght affect the outcome of the suit under the governing
law wi || properly preclude the entry of summary judgnent.”). In
order to prevail, Mauser nust denonstrate, at a m ninum that

Rayt heon treated himdifferently fromsimlarly situated enpl oyees.
Mauser and Lavallee are not simlarly situated because Mauser, unlike
Laval | ee, has never asserted he had an express agreenent with

Rayt heon regarding the pre-1981 years of service. |In fact, Mauser
acknow edged at his deposition that he never even inquired about the
applicability of the new fornmula to his pre-1981 years of service
when he first returned to Raytheon. It is irrelevant that, as Mauser
asserts, there may not have been any actual agreenent between
Laval | ee and Raytheon; the critical fact is that Lavallee asserted

t hat such an agreenent existed. Raytheon’s response to that
contention was not unreasonable. Therefore, we hold that district
court properly granted Raytheon’s notion of sunmary judgnment on this

i ssue. See Mauser, 31 F.Supp.2d at 171-72.

B
Mauser al so argues that Raytheon should be equitably
estopped from denying himcredit for pre-1981 years of service under
the new forrmula. On appeal, Mauser has grounded this assertion
entirely in the alleged inadequacies of the Plan Summary. An
equi t abl e estoppel claimcontains two el enents. First, Raytheon nust

have nmade “definite m srepresentations of fact” to Mauser with reason
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to believe that Mauser would rely on it. Law v. Ernst & Young, 956

F.2d 365, 368 (1st Cir. 1992) (citation and quotation omtted).
Second, Mauser nust “rely reasonably on the mi srepresentation to his
detriment.” [d. The district court found that Mauser had failed to
establish that Raytheon nade “definite m srepresentations” to Mauser.
Mauser, 31 F. Supp.2d at 174.

It is, however, still an open question in this circuit
whet her an equitable estoppel claimis permtted under ERISA. City

of Hope Nat’'l Med. Ctr. v. Healthplus, Inc., 156 F.3d 223, 230 n.9

(1st Cir. 1998); Ernst & Young, 956 F.2d at 370 n.9. ERISA's
expansi ve preenption provision provides that it “shall supersede any
and all State |laws insofar as they may now or hereafter relate to any
enpl oyee benefit plan.” 29 U S.C. § 1144(a). The Suprene Court has
directed that federal courts nmay engage in interstitial rule-making
when it is in the interests of justice. See Bruch, 489 U S. at 110;

Pilot Life Ins. Co. v. Dedeaux, 481 U. S. 41, 56 (1987); Kwatcher v.

Mass. Serv. Enpl oyees Pension Fund, 879 F.2d 957, 966 (1st Cir.

1989). However, we nust exercise caution in creating new common |aw
rules for pension plans; we should only act when there is, in fact, a
gap in the structure of ERISA or in the existing federal common | aw

relating to ERI SA. See Andersen v. Chrysler Corp., 99 F.3d 846, 856

(7th Gir. 1996).

Mauser’s equitable estoppel claimis virtually
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i ndi stingui shable fromhis claim discussed in part Il of this

opi nion, that the Plan Summary viol ates ERI SA's di scl osure

provi sions. Because we have al ready established an avenue for relief
for reliance on an inadequate Plan Summry, we hold there is not a
nore general equitable estoppel claimbased solely on an inadequate
Pl an Summary. We |eave for an appropriate case whether there my
exi st an equitable estoppel claimin cases where m srepresentations
exi st apart fromthe Plan Summary. Therefore, we affirmthe district

court’s summary judgnent, albeit for different reasons.

C.
Li ke Mauser’s equitable estoppel claim his breach of
fiduciary duty claimrests solely on the all eged i nadequaci es of the

Pl an Summary. The Supreme Court in Varity Corp. v. Howe, 516 U. S

489 (1996), recognized that ERI SA aut horizes individual |awsuits for
breach of fiduciary duty. 1d. at 507-515. However, “where Congress
el sewhere provi ded adequate relief for a beneficiary’s injury, there
will likely be no need for further equitable relief, in which case
such relief normally would not be appropriate.” 1d. at 515
(quotation omtted). The Suprenme Court has thus limted the
applicability of an individual claimfor breach of fiduciary duty to

t hose participants who are unable to avail thensel ves of other
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renedi es. See Wlkins v. Baptist Healthcare Sys.. Inc., 150 F. 3d

609, 615 (6th Cir. 1998). As discussed in part 11, we have an
establ i shed renmedy for significant or reasonable reliance on a
statutorily inadequate Plan Sunmary. W therefore do not recognize a
duplicative claimfor breach of fiduciary duty based wholly on an

i nadequate Plan Summary. See Rhorer v. Raytheon Engineers &

Constructors, Inc., 181 F.3d 634, 639 (5th Cir. 1999). Although our

remedy for violations of ERISA s disclosure provisions does not
depend exclusively on congressionally-crafted | anguage (because we
draw on the common | aw of estoppel for guidance as to when relief is
appropriate), our decision is true to the general principle
reiterated in Varity and in Bruch that we should avoid creating
duplicative renmedies for violations of ERISA' s provisions.
IV

After trial, Mauser asked the district court to add a

claimfor statutory penalties under 29 U S.C. 8§ 1132(c), which allows

courts to inpose a $100-per-day fine for delay in providing requested

benefits i nformti on. “The deci sion whether to all ow anendment is
within the discretion of the trial judge and will be reversed only
where that discretion has been abused.” Keeler v. Hewitt, 697 F.2d

8, 14 (1st Cir. 1982).
The district court denied Mauser’s notion, stating

Al t hough Mauser m ght have had a very strong case for the
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i nposition of fines had he included the section 1132(c)
claimin his conplaint, he cannot fairly attenpt to add it
now. First Circuit precedent permts a cause of action to
ari se pursuant to Fed. R Civ. P. 15(b) “if, during the
trial, a party acquiesces in the introduction of evidence
which is relevant only to that issue.” Rodriguez v. Doral
Mort gage Corp., 57 F.3d 1168, 1172 (1st Cir. 1995)
(quoting DCPB, Inc. v. City of Lebanon, 957 F.2d 913, 917
(1st Cir. 1992)). Wthout doubt, Mauser’s introduction of
Rayt heon’s failure to supply pension benefit cal cul ati ons

until 1995 was rel evant to whether Mauser relied on the
Summary’s description of determ ning benefits for break-

i n-service enployees. Since reliance is a key elenent of
ERI SA di scl osure viol ati ons, see Bachel der, 837 F.2d at
522- 23, Raytheon could not have been expected to know t hat

“a new issue was infiltrating the case,” DCPB, 957 F.2d at
917.

We adopt the district court’s reasoning and hold that there was no
abuse of discretion in denying Mauser’s post-trial notion to anend
hi s conpl ai nt.

AFFI RVED | N PART AND REVERSED | N PART
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